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Timothy J. Fransen
tfransen@cosgravelaw.com
Melisa K. Thompson
mthompson@cosgravelaw.com
(503) 323-9000

October 26, 2020
VIA EMAIL ONLY
City Council of Beaverton
12725 SW Millikan Way
Beaverton, OR 97005
RE:

Appeal of Planning Commission Order Nos. 2777, 2778, 2779;
Planning Commission Case File Nos. CPA2020-0004, TA2020-0002, ZMA20200004
Property: 13175 SW Henry Street/13203 SW Canyon Road (The Standard Center)

Dear Councilors:
We represent Canyon Plaza Associates, LLC (Canyon Plaza), which owns the northerly portion
of the Standard Center Shopping Center (Standard Center) at the corner of SW Canyon Road and
SW Lloyd Avenue. Canyon Plaza appeals three Planning Commission Orders, Nos. 2777, 2778,
and 2779, each of which was entered on October 15, 2020, relating to the Beaverton Downtown
Design Project (the Project). The basis of this appeal is that the orders were entered contrary to
the stated land use goals of the State of Oregon and City of Beaverton. As explained below, the
Planning Commission failed to establish that the orders were based on sufficient citizen
involvement and an adequate factual base with respect to Canyon Plaza and the tenants of the
Standard Center.
As a result, Pursuant to Section 50.75 of the Development Code, Canyon Plaza requests that the
City Council remand the matter back to the Planning Commission so that Canyon Plaza can
either be exempted from the Project or, at the very least, have its concerns adequately addressed.
Land Use Planning Goals
All land use decisions must comply with the State of Oregon’s land use planning goals. ORS
197.250. The State has articulated 19 such goals, but Goals 1 and 2 are most relevant to this
appeal.
Goal 1 requires that governing bodies develop plans to ensure citizen involvement “at all phases
of the planning process.” Consistent with this goal, chapter two of the City of Beaverton’s
Comprehensive Plan states that “[a]ll land use applications and proposals to amend City policy
must require the applicant to demonstrate that sufficient effort has been made to notify affected
residents of the proposed action.”
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Goal 2 requires that a governing body “assure an adequate factual base” for its land use
decisions. The State’s guidelines for implementing Goal 2 state that “[s]ufficient time should be
allotted for: (1) collection of necessary factual information (2) gradual refinement of problems
and issues and the alternative solutions and strategies for development [and] (3) incorporation of
citizen needs and desires and development of broad citizen support.”
These goals are inherently related. An “adequate factual base” cannot be established without
effective citizen involvement, which requires, at a bare minimum, prompt and early notice to
those impacted by the land use decision. Only with prompt and early notice can “sufficient time”
for “gradual refinement of problems and issues” be ensured.
The Downtown Design Project
As the Council is aware, the Project is a massive undertaking that has been under active
development since at least 2017. As originally developed, the Project did not include the
Standard Center within its bounds. The Project’s October 2018 Report showed the boundary as
follows (the Standard Center is indicated by the arrow):
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As the October 2018 Report notes (at page 38), the Planning Commission engaged in significant
community outreach based on this proposed boundary, including five open houses and ten
meetings with “stakeholder groups,” including a “Property Owner & Business Summit.” The
September 16, 2020 Staff Report cites these meetings as evidence of compliance with Goal 1.
The Standard Center was not included within the boundaries of the Project at the time of these
meetings.
At some point during 2019, the Planning Commission decided to expand the bounds of the
Project to include several new properties, including the Standard Center. Neither Canyon Plaza
nor the tenants in the Standard Center were notified that they had now been added to the Project.
The Planning Commission has not articulated any concrete reason why the Standard Center was
belatedly added to the Project.1 Nor has the Planning Commission explained why it felt no need
to notify or otherwise reach out to Canyon Plaza or any tenants of the Standard Center. The
properties added to the Project are shown below (the Standard Center is again indicated by the
arrow):

Canyon Plaza First Received Notice in September 2020
As explained in Canyon Plaza’s oral and written testimony, Canyon Plaza first received notice of
the Project in early September 2020, just a few weeks before the September 23, 2020 Planning
Commission meeting where the Project would be discussed and voted on. Immediately upon
receiving notice, Canyon Plaza retained counsel to analyze the Project, identify concerns for
1

The only information Canyon Plaza has received along these lines to date suggests that
the Planning Commission wanted to expand the boundaries of the Project, and somewhat
arbitrarily decided to focus that expansion westward, north of Canyon Blvd.
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Canyon Plaza and Standard Center tenants, and prepare written testimony. After the initial
hearing on September 23, 2020, Canyon Plaza and its counsel contacted the Senior Planner to
learn more and attempt to have a dialog about the Project. While the Senior Planner and his staff
were willing to discuss the matter, it was clearly far too late in the process for Canyon Plaza’s
objections (discussed below) to be fully considered.
Canyon Plaza’s Objections to Inclusion in the Project
Canyon Plaza’s objections to inclusion in the Project are explained in detail in the testimony
presented to the Planning Commission (see attached letters dated September 21 and October 6,
2020). To summarize, Canyon Plaza’s most pressing concern is that the zoning changes made by
the Project conflict with pre-existing contractual obligations Canyon Plaza has to its southern
neighbor. The result is that, should there be significant damage to Canyon Plaza’s properties that
requires rebuilding (such as a fire), Canyon Plaza’s property would likely become
undevelopable.2
In addition, Canyon Plaza and its tenants have grave concerns over the impact of the zoning
changes on the long-term viability of the tenant’s businesses, as well as the ability of them to sell
their businesses in the future.
Attached to this letter are sworn declarations of:




Kirk B. Taylor, president of Sameday Auto Scratch & Dent Repair of Portland;
Jeffrey L. Nootenboom, owner of MotorCar Doctors Auto Repair; and
Terry Massey, owner of Meineke Car Care Center,

who are all tenants of Canyon Plaza. The declarations all explain the challenges the proposed
rezoning will have on these businesses, as well as confirm that no prior notice was provided to
the tenants.
Also attached is the declaration of Marion Skoro, who is the owner of the other property
comprising the Standard Center, which is currently occupied by Pietro’s. Despite owning a piece
of the property comprising the Standard Center, Mr. Skoro was never notified of the Planning
Commission’s hearing.
The Planning Commission Orders Fail to Comply with Goals 1 and 2
Two of the orders at issue contain the following identical statement:
“The Planning Commission found that the inclusion of the Standard Center property was
appropriate, and sufficient outreach had been conducted, and there therefore the property should
be included the Downtown Regional Center.”3

2
3

See Order no. 2778 at pages 1-3 (explaining “Scenario 4”).
See Order No. 2777 at page 1 & Order No. 2779 at page 1.
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But the facts above show that “sufficient outreach” was not conducted with respect to the
Standard Center, and that there was no adequate factual base from which to conclude that
inclusion of the Standard Center was “appropriate.” Canyon Plaza, as well as its tenants, have
shown they have significant and legitimate concerns about their inclusion within the Project, and
those concerns have not been addressed. The Planning Commission therefore did not comply
with its burden under Goal 2 to establish an adequate factual base for the inclusion of the
Standard Center in the Project.
It is important to note that, at the October 6 hearing before the Planning Commission, the Senior
Planner told the Commission that he believed that additional communications had gone out to
Canyon Plaza and/or its tenants. The Planning Commission appears to have accepted that
representation. Canyon Plaza submitted a public records request for those communications on
October 12, 2020. Mere hours before the deadline for this appeal, the Planning Commission
fulfilled part (but not all) of that request. Canyon Plaza thus has not had sufficient time to review
the documents provided by the Planning Commission to determine whether they impact any of
the issues in dispute on this appeal.
Without actual evidence of such communications, it was improper for the Planning Commission
to conclude that “sufficient outreach” occurred. And as noted, under Goal 1 and the City’s own
comprehensive plan, it is the Planning Commission’s burden to establish sufficient outreach. The
Planning Commission did not meet this burden.
Conclusion
Canyon Plaza does not seek to thwart or unnecessarily delay the implementation of the Project.
Canyon Plaza seeks only to have its concerns, and the concerns of its tenants, thoughtfully
considered. Canyon Plaza therefore requests that the City Council remand Order Nos. 2777,
2778, and 2779 back to Planning Commission, with instructions to remove Canyon Plaza from
within the Project boundaries, or at the very least, to require that the Planning Commission work
with Canyon Plaza and its tenants to attempt to resolve those concerns.
Thank you,

Timothy J. Fransen
Melisa K. Thompson
Cosgrave Vergeer Kester LLP
TJF;MKT
cc:
Stanley Piha

Melisa K. Thompson
mthompson@cosgravelaw.com
(503) 323-9000
Admitted in Oregon, Washington and Idaho

October 6, 2020
VIA U.S. MAIL
City of Beaverton
Planning Commission
12725 SW Millikan Way
Beaverton, OR 97005
RE:

Case File Nos. CPA2020-0004, TA2020-0002, TA2020-0004, ZMA2020-0004
13175 SW Henry Street/13203 SW Canyon Road (The Standard Center)

Dear Planning Commission:
We represent Canyon Plaza Associates, LLC (Canyon Plaza), which owns the northerly portion
of the Standard Center Shopping Center (Standard Center) at the corner of SW Canyon Road and
SW Lloyd Avenue. Canyon Plaza submitted written testimony to the September 23, 2020
hearing, objecting to the proposed rezoning on several bases, and requested that if zoning
changes were made along the lines contemplated prior to that hearing, that the Standard Center
be omitted from the proposed rezoning to RC-MU.
From discussions with staff, we understand that Canyon Plaza’s parcel was not included in the
original 2018 study, and was added about 1/3 of the way through the planning process, driven in
part by a desire to add additional area to the downtown core, without meaningfully exceeding the
prior westernmost boundary (Hocken Avenue). Notably, we have found no record of any notice
received by Canyon Plaza, prior to the September 4, 2020 notice of hearing, that the Standard
Center was to be included in the expanded Downtown core. Canyon Plaza was therefore denied
an opportunity to participate in the planning process.
Inclusion in this process would have allowed Canyon Plaza to point out to staff the biggest
problem with the proposed zoning change: that it conflicts with existing contractual obligations
Canyon Plaza has to its southern neighbor. As discussed in Section A below, it is clear that this
conflict would render Canyon Plaza’s parcel undevelopable for any use if the buildings were
destroyed by fire or earthquake. Unfortunately, this puts Canyon Plaza in the position of having
to object to any of the scenarios put forward by staff, without another change.
This conclusion is unfortunate, because Canyon Plaza appreciates the work of the Commission
and staff to address some of the concerns raised in testimony on September 23, both by Canyon
Plaza and the other automotive users. We have reviewed the memoranda produced by staff
following the continued September 23 hearing, and – in the absence of the contractual limitation
-- find that while many of the issues raised by this rezoning are addressed by Scenario 3 or 4,
Scenario 4 and Option 2 for Additional Issue A is the combination of provisions which would
come closest to feasible for Canyon Plaza.
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A. Contractual Restriction
More than 30 years ago, Canyon Plaza’s predecessor entered a reciprocal agreement with its
southern neighbor that it would not expand or relocate the footprint of its buildings for any use.
It’s important that the Commission understand that this type of agreement was not only typical at
the time it was formed, but it was actively encouraged by the City of Beaverton as a method of
development in the area. Parcels were subdivided and developed as a way of collecting retail,
minor automotive, and dining uses into areas serviced by common parking lots and driveways.
To promote this common usage, property owners (including Canyon Plaza’s predecessor) were
encouraged to sign agreements that were aimed at protecting their interests in their neighbors’
common areas. Provisions that were promoted by the City at the time, without foreseeing
changes such as street frontage requirements, were established via contract.
It is unlikely that Canyon Plaza will be the only property owner affected by the proposed
rezoning who finds that this type of agreement, entered in good faith, will now prevent them
from rebuilding, even given the more lenient scenarios proposed by staff, because it will simply
be impossible to meet new design requirements on existing footprints.
B. Vacancy Clause
Putting aside the contractual barriers, Canyon Plaza would also note that while Scenario 3
addresses some of the concerns identified in September 23’s testimony, it fails to address the
unique problems and uncertainties which face commercial landlords like Canyon Plaza in the
wake of the current Covid-19 pandemic. It is, arguably, customary for development code to
establish that a leased premises or building, which remains vacant for more than a year, loses its
legal non-conforming status. After all, available space or buildings standing vacant for extended
period may represent an opportunity to a property owner to review changed conditions
influencing the highest and best use of its property. On the other hand, occurrences such as a
global pandemic and/or recession caused by such an event may have no bearing on long-term
highest and best use, and simply be a reflection of the current economic conditions. Property
owners should not be penalized for such unanticipated impacts and the zoning code should not
force changes to use when such conditions occur.
As is most apparent, these are not “normal” times, and we are learning that events affect the real
estate market in ways we hadn’t imagined possible. Businesses are at the whim of factors for
which we have no frame of reference. It is difficult or impossible to say, at the moment, that a
failure to re-rent a vacant property is the equivalent of a conclusion that the property is no longer
economically viable. At this time, making a change which increases the burden on property
owners faced with non-conforming uses runs counter to current conditions.
For that reason, Canyon Plaza could accept Scenario 4, which makes automotive uses
conditionally permitted (and therefore not subject to the one-year vacancy clause), if it were
altered to allow rebuilding on the same footprint, as further discussed in Sections A and C.
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C. FAR
Additional Issue A addresses the problem that arises if an automotive user seeks to rebuild a
structure following fire, earthquake, or other disaster. Under Option 1, an automotive user would
be required to either meet the updated FAR requirements of its zoning (in the case of RC-MU,
1.0), or under certain circumstances, a “phased” FAR between 66% and 85% of the zone’s
requirements.
Option 1 would challenge Canyon Plaza, even in the absence of a contractual barrier, because
achieving an FAR between .66 and 1.0 – that is, between 2.5 and 3.5 times the current square
footage of the Standard Center – would inevitably require building upwards, an economically
unlikely proposition above a minor automotive service center. Option 2, on the other hand,
addresses most of those concerns, with the understanding that (at least under current economic
conditions) “feasibility of constructing future phases” is as discussed above.
D. Highway Use
The Standard Center Shopping center is oriented to SW Canyon Road, which is also recognized
as OR 8, an Oregon highway that transitions into the SW Tualatin Valley Highway. The Oregon
Department of Transportation has no plans that we are aware of to minimize the use of this
heavily traveled highway. Proposing mixed use zoning on a busy highway runs counter to proper
planning theory for safe, quiet and walkable development. This is, presumably, what the City
recognized when it encouraged the current development, including the type of contract that
solidified the footprints of the various buildings. This is just one reason why throwing a RC-MU
blanket over the area of the Canyon Plaza property is misdirected, and why this area should be
omitted from the proposed zone.
E. Conclusion
Canyon Plaza renews its request to be removed from the proposed rezoning. If not, Scenario 4
with Option 2, with an additional provision that a destroyed building could be built on the same
footprint, would best avoid causing severe economic harm to small businesses near Beaverton’s
core, and should be the Scenario chosen by the Commission.
Very truly yours,

Melisa K. Thompson
Cosgrave Vergeer Kester LLP
MKT:ab
cc:
Stanley Piha (via email)

